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While, in principle, the immunity from judicial process cannot be 
waived by a Minister, at least without the consent of his government, 
exceptions have been introduced in various classes of cases in which 
the Minister has acted in his personal and unofficial character. The 
most usual cases of this kind arise in civil law countries where the 
Minister has engaged in trade or commerce, or where he has con- 
tracted obligations in a fiduciary capacity as guardian, administrator 
or trustee. 7 An exception is also made in cases involving local real 
property held by the Minister as a private individual. By the United 
States Instructions to Diplomatic Officers 8 this immunity is narrowed 
still further by a provision that not only real, but also "personal 
property, aside from that which pertains to him as a Minister, . . . 
is subject to the local laws." 

The broad provisions of the British Statute of 7 Anne c. 12 extends 
the immunity of foreign envoys from compulsory civil jurisdiction 
even to cases arising out of commercial transactions in which they 
may have engaged. 9 And even in cases where by reason of his volun- 
tary submission jurisdiction is assumed, as in the principal case, the 
court's process by way of execution or sequestration will not, by virtue 
of the above mentioned Statute extend to any of his property, whether 
necessary to his official character or owned by him solely as a private 
individual. 10 Thus, it would seem that in England and probably in 
the United States, where the liberal provisions of the statute of 7 Anne 
have been substantially adopted, 11 the property of foreign diplomatic 
envoys, official or private, is exempt from seizure on execution. 



UNCONSTITUTIONALITY OF SEGREGATION ORDINANCES 

The constitutional aspects of race conflict problems are again brought 
up by Buchanan v. \Varley (1917) 38 Sup. Ct. 16. 1 Overruling the 
Court of Appeals of Kentucky, the Federal Supreme Court held a 
Louisville segregation ordinance unconstitutional, as depriving citizens 
of property without due process of law. "In effect, premises situated 
... in the so-called white block are effectively debarred from sale 
to persons of color, because if sold they cannot be occupied by the 
purchaser nor by him sold to another of the same color." 2 

7 See Hershey, Essentials of Int. Pub. Law, 289. 

8 (1897) Sec. 47, p. 19, 4 Moore's Digest of Int. Law, 646. 

'Magdalena Steam Navigation Co. v. Martin (1859, Q- B.) 2 El. & El. 94; 
1 Oppenheim, Int. Law (2d ed.) 465. 
10 See Taylor v. Best (1854) 14 C. B. 487; Snow, Cases on Int. Law, 90. 
11 U. S. Rev. St Sees. 4063-64. 
*s. c. belo.w (1915) 165 Ky. 559, 177 S. W. 472; see (1915) 25 Yale Law 

JOUHNAL 8l. 

2 The ordinance classified the blocks on the basis of the relative number of 
residences, places of abode, and places of public assembly occupied in each block 
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The line of cases culminating in Buchanan v. Warley gave a new 
twist to race conflict problems. Hitherto the decisions on such ques- 
tions have turned on the point of discrimination. So, for example, 
with the establishment of a negro's right to be tried before a jury from 
which men of his own race have not been, as such, excluded, whether 
the exclusion be by legislation, 3 or by discrimination in administering 
a statute fair on its face.* So, too, with the fruitless attacks on statutes 
requiring "separate and equal accommodation" for the two races in 
schools 5 and in public conveyances. 6 The Supreme Court was, how- 
ever, ready to find such discrimination when a statute authorized 
sleepers and diners to be provided for white persons without corre- 
sponding accommodations for colored persons — however slight might 
be the demand from the latter class. 7 Legislation forbidding inter- 
marriage between persons of white and black blood, 8 or laying severe 
penalties on fornication and adultery where the offenders were of 
different race, 9 was attacked on similar grounds, but was upheld. Dis- 
crimination, finally, — deprivation of rights and liberties because of 
race, color, or previous condition of servitude — is the issue on which 
the disenfranchisement cases have sought a square decision, with 
varying results. 10 

But in the principal case the plaintiff was a white man, a landowner, 
seeking to enforce against a negro a contract for the sale of land made 
subject to the purchaser's liberty under the law to occupy the premises, 
which liberty the Louisville ordinance would destroy. All the segrega- 
tion legislation, indeed, since the original Baltimore ordinance in 191 1, 
has been carefully drawn to avoid any question of discrimination by 
applying to whites and blacks alike. 11 But the earlier ordinances were 
found to exceed the police power as being in some respects unreason- 
able in their provisions. North Carolina found one out of keeping 

by the different races. This discussion follows the court in speaking only of 
"residences" to include all the above. 

It is to be noted that the last phrase in the passage quoted must mean "sold so 
as to convey the privilege of occupancy." 

"Strauder v. West Virginia (1879) 100 U. S. 303. 

4 Ex parte Virginia (1879) 100 U. S. 339. 

"Roberts v. City of Boston (1849, Mass.) 5 Cush. 198; People v. Gallagher 
(1883) 93 N. Y. 438; and see, as to private schools, Berea College v. Common- 
wealth (1906) 123 Ky. 209, 94 S. W. 623. 

'Plessy v. Ferguson (1896) 163 U. S. 537, 16 Sup. Ct. 1138. 

' McCabe v. Atchison etc. R. Co. (1914) 235 U. S. 151, 35 Sup. Ct. 69. 

"State v. Gibson (1871) 36 Ind. 389, cited and approved, Plessy v. Ferguson, 
supra, S4S ; and see Keen v. Keen (1904) 184 Mo. 358, 83 S. W. 526. 

'Pace v. Alabama (1882) 106 U. S. 583, 1 Sup. Ct. 637. 

10 Cf. Anderson v. Myers (1910, C. C. Md.) 182 Fed. 223, with Atwater v. 
Hassett (1910) 27 Okla. 292, in Pac. 802. On this question of disenfranchise- 
ment see Julien C. Monnet (1912) 26 Harv. L. Rev. 42. 

u Cf. State v. Gurry (1913) 121 Md. 534, 546, 88 Atl. 546, 551. 
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with the public policy of the state. 12 Even where they were welcomed 
as useful and desirable for the purpose of reducing race friction and 
promoting race purity in congested city districts, the courts found one 
fault in them fatal: they did not respect the full property rights 
existing at the date of passage. 13 Though a man already had the 
legal privilege of residing on certain land, his privilege was cut away 
if the land lay in an area forbidden to his race, and he had not yet 
moved in. It may be questioned how far this legislative deprivation 
of privilege is more stringent than the concededly valid denial to 
liverymen 14 or liquor dealers 15 of the use of their premises in certain 
districts for the only purpose for which they bought. Be that as it 
may, the ordinance in the present case was drawn to avoid that diffi- 
culty : it was expressly left free to anyone to exercise whatever privi- 
lege of residence, etc., he possessed at the time of enactment. 16 

Invalidity in the principal case, then, arises not out of denial of 
user to present owners, but out of restriction of the power of aliena- 
tion. Alienation is the extinguishment in the present owner of all the 
legal relations which go to make up ownership, and the creation of a 
full new set of corresponding relations in the new owner. 17 If the 
power to alienate the legal interest in certain premises includes the 
power to create in another just such legal relations with regard to 
those premises as the alienor himself enjoys, it is clear that the ordi- 
nance in question does seek to cut down that power. Where the land 
lies, e. g., in a "white block," the owner himself has the privilege of 
occupancy ; he can extinguish his own privilege by selling to a negro, 
but he can no longer create a corresponding privilege in a negro 
vendee. 

" State v. Darnell (1914) 166 N. C. 300, 81 S. E. 338. 

"State v. Gurry, supra; Carey v. City of Atlanta (1915) 143. Ga. 192, 84 S. E. 
456. In Coleman v. Town of Ashland (1915) 117 Va. 692, 86 S. E. 139, the court 
drew this same distinction, declared the ordinance invalid as to rights, etc., exist- 
ing prior to its passage, but upheld it as to those accruing subsequently. 

For a more drastic attempt at segregation, requiring even established residences 
in the forbidden district to be vacated, see In Re Lee Sing (1890 C. C. N. D. 
Cal.) 43 Fed. 359. And see note 16. 

14 Cf. the principal case, p. 18. 

"State v. Ball (1909) 19 N. D. 782, 123 N. W. 826. 

16 After the Louisville ordinance had been held valid (see note 1) Atlanta tried 
again, borrowing the Louisville text; this time the Georgia court upheld the 
ordinance. Harden v. City of Atlanta (1917, Ga.) 93 S. E. 401. It was distin- 
guished from that in the Carey case, supra, as not disturbing rights already 
vested. The present discussion seeks to show that such a distinction is mislead- 
ing, vested rights, etc., being disturbed in any such case. But there might be 
tenable ground for differentiation in the varying value of the landowner's loss 
under one or the other form of ordinance. See note 22, infra. 

17 So in the case of simple bargain and sale; the new relations differ somewhat, 
even in their sum, from the old, where the new estate is divided — for example, 
a life estate with remainder over. 

28 
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But may it not be doubted whether this cuts down the owner's 
market for unimproved real estate further than would a fire regula- 
tion forbidding the erection in a certain district of any but stone 
houses? 18 None would then be able to buy for residence purposes 
but those whose cash or credit was sufficient for a stone house; the 
governmental action would "effectively debar sale" to persons whose 
pocketbook lacked a certain fatness. And the question which the court 
finds presented in the instant case would be rephrased: "May the 
occupancy, and, necessarily, the purchase and sale of which occupancy 
is an incident, be inhibited by the states, or by one of their munici- 
palities, solely because of the financial standing of the proposed occu- 
pant of the premises?" 19 Undoubtedly, yes, where public policy 
demands ; yes, as well, where the sole objection is the proposed occu- 
pant's actual or proposed business. Nor is it clear that the evils from 
intermingling of the races in crowded residence sections are less than 
those arising from the liquor traffic, nor of less importance to the 
public. 

Neither does the power by contract of sale to create each of the 
property relations in a person of another race seem more sacred and 
immutable 20 than that other power which a statute may destroy: the 

18 Cf. First Natl. Bk. v. Sarlls (1891) 129 Ind. 201, 28 N. E. 434. 

" "Solely because of the color," the opinion reads, p. 18. This phrasing of the 
question does not fairly present the question involved in the case. It stresses — 
or over-stresses — one of the conflicting interests, that of the property owner, but 
opposes to it not the community interests it must be weighed against, but the 
proposed yardstick of classification. Yet the justification for such legislation lies 
not in the fact of one man's color or financial inability, but in the interest of the 
public to keep down the danger of fire, or of amalgamation, on the one hand, and 
race friction, on the other. Any yardstick reasonably suited to the purpose 
should be held good, as it has been in the school cases. 

It is submitted that underlying the illogic of the court's question and whole 
opinion there is an inchoate sense of rebellion against extending such exercise of 
the police power as practically confiscates much of the value of a man's property. 
The legality of such exercise is indeed established by the cases ; but would not 
some proceeding in the nature of eminent domain better satisfy our present idea 
of justice? 

20 Compare the language in State v. Darnell, supra, quoted in Carey v. City of 
Atlanta, supra, 200, with that of Justice Lumpkin's admirable special concurrence, 
ibid. 202. Rights, etc., cannot be immutable or absolute. They are creations of 
society, exist only where and while society exists, and change with society's 
changing complexion. Even so-called natural rights are merely those, counter- 
parts of which are conferred by most of the societal groups known to us. If, 
therefore, the community sense ever insistently demands, for instance, a certain 
restriction of the power to alienate residences, sooner or later that restriction will 
force its way into the law. Cf. Prof. Arthur L. Corbin, The Law and the Judges 
(1914, Jan.) Yale Review. It will be noted that Harden v. City of Atlanta, 
supra, brings the Georgia court substantially into the position marked out pre- 
viously by Lumpkin, J. 



COMMENTS 397 

power by marriage contract to create in oneself and a person of 
another race the whole of the complex relations of marriage. 21 

Where a segregation ordinance is drawn, then, to apply similarly 
to members of both races, and where public policy justifies its passage, 22 
analogy would seem to show that no undue strain on the police power 
is required to sustain such restriction of rights, privileges, and 
powers as is occasioned by the ordinance. The more certainly would 
it seem that Kentucky and Virginia were sound in upholding such 
legislation where it cut off only privileges of occupancy accruing after 
enactment. None the less the decision in the principal case is, unfor- 
tunately, conclusive that for the time being the interests of the public 
in race segregation are in law outweighed by those of landowners 
whose power of alienation segregation would restrict; city residence 
districts must still be tailored in pepper-and-salt, and not in checks. 



STATE VERSUS FEDERAL RULES AS TO PRICE RESTRICTIONS 

A recent decision by the court of chancery of New Jersey presents 
a novel aspect of the much-discussed subject of price-fixing agreements 
as restraints of trade. A statute of that state 1 prohibits, among other 
acts discriminatory against the good will of another's business, price 
inducements extended by dealers in violation of the terms of printed 
notices accompanying the goods from the hands of the manufacturer. 
In the principal case watches manufactured in New York were sold 
to jobbers in New Jersey, each watch bearing a notice as to its retail 



21 Some cases go so far as to hold an inter-race marriage invalid, although it 
was good by the lex loci celebrationis. So State v. Tutty (i8go, C. C. S. D. Ga.) 
41 Fed. 753. 

22 Here, in the present state of the law, is the real crux in police power cases. 
The interests of him who suffers must be balanced against those of his neighbors 
and those of the public at large. The up-shot of the balancing will show the 
ordinance reasonable or unreasonable; distinguishing segregation in crowded 
centers, for instance, from that in thinly peopled country. Even then, previous 
decisions — whose dicta are cited to support this 1 — show that the unreasonableness 
must be flatfooted to justify action by the court. Booth v. Illinois (1902) 184 
U. S. 425, 22 Sup. Ct. 425. For a criticism of the principal case on similar 
grounds, see (1917) 16 Mich. L. Rev. 109. 

'"It shall be unlawful for any merchant, firm, or corporation to appropriate 
for his or their own use a name, brand, trade-mark, reputation, or good-will of 
any maker in whose product said merchant, firm, or corporation deals, or to dis- 
criminate against the same by depreciating the value of such products in the 
public mind, or by misrepresentation as to value or quality, or by price induce- 
ment, or by unfair discrimination between buyers, or in any other manner what- 
soever, except in cases where said goods do not carry any notice prohibiting 
such practice and excepting in case of a receiver's sale, or a sale by a concern 
going out of business." N. J. Laws of 1916, c. 1907. 



